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The evidence in the second exception, which was objected to by 
appellant and admitted by the court, was legally admissible. 
Proof having been offered to show that Alexander Stewart was 
agent of the appellee, residing in Caroline county, the evidence 
objected to was admissible to show the special character and extent 
of the agency. The judgment appealed from must be affirmed. 



United States Circuit Court. Southern District of Georgia. 

WILLIAM N. MARSH et Al. v. WILLIAM H. BURROUGHS et Al. 

A bank incorporated by the state of Georgia in 1854 having become insolvent, 
suit was brought by a holder of its notes and judgment recovered at law. The 
creditor then filed a bill against some of the stockholders for the unpaid balance 
of their subscriptions. The stockholders set up in defence that the notes on which 
the judgment was founded were issued by the bank directors to the Confederate 
States and in aid of the rebellion, and were therefore void under the Constitution 
of Georgia of 1868, which nullifies all contracts made during the war and in aid 
thereof, and all notes or other evidences of such contracts. Held, that if such 
defence existed it should have been made to the action at law, and the court of 
equity could not now go behind the judgment. 

But even if such defence were still open, the Constitution of Georgia could not 
impair the obligation of contracts existing at its adoption. 

The fact that the Constitution of 1868 was revised by Congress and certain con- 
ditions imposed, before the admission of the state to representation, did not give 
such Constitution the force of an Act of Congress. 

Whatever may have been the precise status of Georgia after the war, the adop- 
tion of the Constitution of 1868 has been recognised by the political department 
of the Federal Government as the act of the people of Georgia, and it must there- 
fore be so regarded by the courts. 

A judgment-creditor who has exhausted his remedy at law, may file a bill 
against persons holding property of his debtor which cannot be reached by execu- 
tion, and he need not join other creditors as complainants. 

If in such case it appears by the pleadings or otherwise that distribution must 
be made pro rata among a certain class, the court will frame its decree for the 
benefit of all. 

So a judgment-creditor may pursue any equitable interest of his debtor in whos- 
ever hands it may be without making third persons parties, although the party 
sued may be entitled to contribution or indemnity from such third persons. 

Subscriptions to capital stock of a corporation, wholly or partly unpaid, are 
assets, even though never called in by the corporate authority, and may be made 
available by creditors for the payment of their debts. 

This was a bill filed by certain note-holders of the Merchants' 
and Planters' Bank of Savannah, who had obtained judgments 
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against the bank for the amount of notes held by them, against 
certain stockholders of the bank, who had not paid in full their 
subscriptions of stock, seeking a decree against the defendants to 
the amount of their unpaid subscriptions, for the payment of the 
said judgment. 

The bank was chartered by an Act of Georgia, February 13th 
1854, by which certain persons therein named, their associates 
and successors, were incorporated by the name of the Merchants' 
and Planters' Bank, to be located at Savannah, with the usual 
powers given to such institutions. By the second section of the 
charter it was declared that the capital of the bank should be two 
millions of dollars, to be divided into twenty thousand shares, of 
one hundred dollars each, and that so soon as ten per cent, of 
said capital was subscribed and paid in in specie, or specie funds, 
it should be the duty of the commissioners named in the act to 
call a meeting and organize the bank by the election of directors. 
The directors were empowered to appoint a president and other 
officers. By the seventh section the president and directors, 
after the first instalment on subscriptions to the amount of two 
hundred thousand dollars had been paid in, were empowered to 
call in further instalments of not over twenty per cent, at any 
one time, by giving at least sixty days' notice of said call. On 
failure to pay up a call the shares might bo forfeited. 

By the 15th section, it was declared that the persons and 
property of the stockholders should at all times be liable, pledged 
and bound for the redemption of bills and notes at any time 
issued, in proportion to the number of shares that each individual 
and corporation might hold and possess. 

The bill alleged that the capital stock of the bank was all duly 
subscribed and the bank duly organized shortly after its incor- 
poration, and that it went into operation, issued notes, received 
deposits, and carried on a general banking business ; that the 
complainants severally became lawful owners and holders of the 
notes of the bank, which were presented to the president and cashier 
in March, 1867, and were not paid, that thereupon the complainants 
separately instituted actions at law on their notes against the bank, 
and on the 25th of November 1867, recovered judgments, and that 
executions were issued on all the judgments and returned "nulla 
bona" on the 23d of May 1868. 
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The bill alleged that the bank had become insolvent, and had 
assigned its assets to Hiram Roberts, the president, in trust for 
the benefit of its creditors ; but that the assets assigned would not 
pay more than ten cents on a dollar of its indebtedness, which 
amounted to a million of dollars or thereabouts. As an excuse 
for not joining other complainants, the bill alleged that the circu- 
lation of the bank was held in every State of the Union by 
innumerable unknown persons ; and as an excuse for not making 
all the stockholders defendants, it alleged that there were 20,000 
shares of stock held by a great number of stockholders residing 
in different states — some insolvent, some dead, etc. 

The bill then alleged that the defendants were stockholders, 
and stated the number of shares held by each, and the amount 
paid thereon, and the amount still unpaid, and claimed that the un- 
paid stock was a trust fund applicable to the payment of the debts of 
the bank, inasmuch as the debts could not be paid by the assets. 
The bill prayed that this might be so decreed, and that the 
defendants might be required to pay to the complainants, or into 
Court, or in some other manner, the several amounts so in their 
hands respectively, and that the same might be applied to the 
payment and satisfaction of the notes held by the complainants. 

By an amended bill, they alleged that they purchased the notes 
prior to January 1st, 1867, in a fair course of trade, for a 
valuable consideration, and without any notice that they had 
been used in aid of the rebellion or for any other illegal purpose. 

The opinion of the court was delivered by 

Bradley, J. — The principal facts stated in the bill are not 
disputed. The defendants by their answer and in argument set 
up various grounds of defence, which I will proceed to examine : 

1. It is objected that the bill is defective for want of parties, 
both complainant and defendant ; that it should have been filed 
by, or in behalf of, all the creditors, because all are interested in 
the funds — and against all the stockholders, because all are bound 
to contribute pro rata. As to the complainants, it has long been 
settled that a judgment-creditor who has exhausted his legal 
remedy, by execution returned "nulla bona," may, alone, or 
with other judgment creditors, file a bill against persons holding 
property of the debtor, which, on account of fraud, or the exist- 
ence of a trust, cannot be reached by execution : 2 Kent's Com. 
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583 [443] and notes ; McDermott et al. v. Strong, 4 Johns. Ch. 
Rep. 687 ; Sadden v. Spader, 5 Id. 280 ; s. c. 20 Johns. 554 ; 
Lentilhon v. Moffatt, 1 Edw. Ch. Rep. 451 ; Dix v. Briggs, 9 
Paige 595 ; Storm v. Waddell, 2 Sandf. Ch. R. 494 ; Tappan v. 
Evans, 1 K H. 311 ; Ogilvie v. Knox Ins. Co., 22 How. 380 ; 
Kleinschrnidt et al. v. Dunphg et al, 11 Wall 692. 

Where a case exists in which a fund can only be divided satis- 
factorily amongst a certain class of persons, it is necessary to 
frame the decree in such a manner as that all those persons may 
be brought in for their distributive shares ; but even then, the 
bill may often be filed by any one of them on his own behalf. 
It is only when it appears to the court by the subsequent plead- 
ings, or otherwise, that a distribution must be made (as where an 
executor pleads want of sufficient assets), that a decree will be 
made for the benefit of all. In this case, what law compels an 
equal distribution of the fund sought to be reached amongst all 
the creditors ? The assets in the hands of the assignee are sub- 
jected to such a law, because they have been granted to him in 
trust for all creditors equally. But it is conceded that the unpaid 
capital stock is not subject to the assignment. If subjected to 
the demands of the complainants, as judgment-creditors, it will 
be exonerated, pro tanto, from all further demands. 

As to the nonjoinder of necessary defendants, the same author 
ities above quoted may be cited. A judgment-creditor who has 
exhausted his legal remedy, may pursue, in a court of equity, 
any equitable interest, trust, or demand of his debtor, in whose- 
soever hands it may be. And if the party thus reached has a 
remedy over against other parties for contribution or indemnity, 
it will be no defence to the primary suit against him that they 
are not parties. If a creditor were to be stayed until all such 
parties could be made to contribute their proportionate shares of 
the liability, he might never get his money. 

2. It is contended that the unpaid subscriptions of capital stock 
are not assets for the payment of debts, either legal or equitable : 
that they exist merely as possibilities ; that they are not a debt 
due, having never been called in ; that no one can call them in 
but the directors, and in them it is a mere discretionary power, 
which cannot be exercised, either by the assignee, the receiver, 
or the court itself, and cannot be assigned ; that said unpaid sub- 
scriptions are no part of the capital stock of the bank ; and that 
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the real capital stock is what has been called in, namely, $535,000, 
and not $2,000,000. 

This position may be somewhat plausible, but it is not sound. 
It is not a mere power vested in the bank to make further calls. 
It is a right ; and where a debtor has such a right and does not 
choose to exercise it, equity, at the instance of creditors, will 
exercise it for him. When a stockholder subscribes stock, and 
his subscription is accepted, it is not only the right of the' bank 
to call in the money, but it is the right of the stockholder to pay 
it. The mode of calling it in, prescribed by the charter, is a 
mere form of remedy given to the bank to enforce the subscrip- 
tion, usually followed by forfeiture for non-payment, if the bank 
so choose. But the stockholder is not obliged to wait until a call 
is made upon him. He may pay in at any time ; and if the busi- 
ness of the bank were very profitable, no doubt he would avail 
himself of the opportunity. Such a right cannot be described as 
a mere power on the part of the bank, to be exercised or not, as 
it chooses, and dependent for its existence on the personal discre- 
tion of the directors. 

The same objections were made in the case of The Planters' 
and Mechanics' Bank of Columbus, and were overruled by the 
Supreme Court of this state in Hightower v. Thornton et al., 8 
Ga. 486, and it was there held that unpaid subscriptions to the 
capital stock of a company are corporate property, constituting a 
trust-fund, which can be reached by the creditors in a court of 
equity ; and that the amount subscribed, and not the sums actually 
paid in, is the capital stock of a company. As to the position 
that the equity of a creditor is a mere right to sue, and is not 
therefore assignable, and could not be assigned to complainants, 
it is sufficient to say that the equity is attendant upon the legal 
right vested in the holder of the bills as such. It goes with that 
as an incident, and does not belong to that class of mere rights 
of action which become separated from the thing out of which 
they grew and attach to the person only — as the right to sue for 
a trespass committed, and the like. 

3. The next point made is, that if the unpaid subscriptions are 
indeed assets for the payment of debts, then they have been 
assigned, and are in the receiver's hands, and must be collected 
and administered by him, for the equal benefit of all the creditors 
under the trust of the assignment. 
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But an examination of the assignment will show that it does 
not assume to convey these subscriptions ; but, on the contrary, 
specifically assigns those things which are set out in a schedule 
annexed to the assignment, and does not contain any general 
words sufficiently comprehensive to cover stock subscriptions. 
And as the assignment is a common-law instrument, deriving no 
extraneous efficacy from the statute law of Georgia, except the 
general statute which gives assignability to bonds, specialties, 
and other contracts in writing for the payment of money, or any 
article of property, judgments, and executions (Code of Georgia, 
§ 2734), it cannot be construed to reach the claims in question. 
Besides, the attitude of the bank, its directors and stockholders, 
from the first, has been inconsistent with the idea that these un- 
paid subscriptions were embraced in the assignment. It is just 
what they always have opposed and denied. 

4. Another point quite strenuously urged by the defendants is, 
that the notes held by the complainants were issued directly to the 
Confederate States Government, and to the state of Georgia, dur- 
ing the rebellion, and in aid thereof. The answers severally allege 
this fact, and the only evidence offered by complainants to rebut 
it, is proof that they purchased the notes in open market, in regu- 
lar course, for value paid, without any notice or suspicion that 
they were issued for any illegal purpose. The defendants, there- 
fore, rely on the Article V., § XVI., subdivision I. of the Con- 
stitution of 1868, which not only nullifies all contracts made 
during the rebellion, in aid thereof, but all bonds, deeds, promis- 
sory notes, bills, or other evidences of debt, made in connection 
with such contracts, or as the consideration therefor, or in fur- 
therance thereof ; and declares that when the defendant will make 
a plea, supported by his affidavit, that he has good reason to 
believe that the obligation or evidence of the indebtedness on 
which the suit is predicated, or some part thereof, has been given 
or used for the illegal purpose aforesaid, the burden of proof shall 
be upon the plaintiff to satisfy the court and jury that it is not 
founded upon, or in any way connected with, any such illegal 
contract, and has not been used in aid of the rebellion ; and the 
date of the bill, &c, shall not be evidence that it has or has not, 
since its date, been issued, transferred, or used in aid of the 
rebellion. 

Now, in reference to this point, it is to be observed that it does 
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not fairly arise in the case. The bill is founded on certain judg- 
ments and executions in favor of the complainants, which were 
recovered in 1867. Had any such defence, as is indicated by the 
answers, existed, it should have been made to the actions at law ; 
for, although the constitution did not then exist, yet it would 
have been a good defence to have shown that the notes were issued 
in aid of the rebellion, and that the plaintiffs knew it, or had 
reason to know it. Not being set up then, it cannot be set up 
now. The stockholders of the bank cannot ask to go behind the 
judgments rendered against the bank and question the original 
cause of action, unless they can show collusion between the plain- 
tiffs and the bank, entered into for the purpose of defrauding the 
stockholders. 

But even if the question were open, I could not yield to the 
force of the defendants' argument. They contend that the Con- 
stitution of 1868 has all the force and effect of an Act of Congress, 
and, therefore, is not obnoxious to that clause of the Constitution 
of the United States which declares that no state shall pass any 
law impairing the obligation of a contract ; that the Constitution 
of 1868 has the force and effect of an Act of Congress, they in 
sist, because it was adopted under the Reconstruction Acts, under 
military supervision, and not by the free consent and express will 
of the people of Georgia, and because, after its adoption by the 
convention, it was revised by Congress and certain parts were 
struck out — or, at least, Congress made it a condition of 'admis- 
sion that they should be struck out — and that the legislature 
should ratify the Fourteenth Amendment to the Constitution of 
the United States [see Act of June 25th 1868, 15 Stat, at Large, 
p. 73] ; and that this was, in effect, an approval and adoption by 
Congress of the parts not excepted to. 

I cannot concur in this view. What was the precise status of 
Georgia after the war, and before its readmission into the Union, 
with all the normal relations of a state, will, perhaps, never be 
defined to the satisfaction of all. But that some sort of rehabili- 
tation was necessary, in order that Georgia might occupy her old 
position in the Union — that the adoption of a new constitution 
was one of the necessary things to be done, and that an act of the 
National authority, admitting Georgia to the representation and 
status of a state in harmonious relations with the Union, was also 
a necessary thing to be done — seem to be propositions that can 
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hardly admit of a doubt. This conceded, how can it be said that 
the adoption of the Constitution of 1868 was not the act of the 
people of Georgia ? The courts cannot do otherwise than regard 
it as such. This is a political question in which the courts must 
follow the action of the political department of the government. 
To adopt any other course would be to introduce the greatest con- 
fusion. Congress, as was its right, regulated the elective fran- 
chise. There was no other legal authority to do it. The executive 
had no such authority. The state government of Georgia was a 
mere provisional one, and could not legally do it. No interfer- 
ence with the freedom of elections was interposed ; on the con- 
trary, the General Government took measures to prevent any such 
interference. All that Congress had to do, in relation to the 
constitution, when the state applied for readmission, was to im- 
pose certain conditions, to wit : That certain unwise clauses should 
be left out of the constitution, and that the legislature should 
ratify the Fourteenth Amendment. This was done. But Geor- 
gia was not compelled to do it. She could do as she pleased. It 
was at her own option. How can this possibly make the consti- 
tution an Act of Congress, or tantamount to such an act ? 

Then, is a provision in a state constitution, which impairs the 
obligation of a contract, void? I have no doubt on the subject. 
A state can no more pass a law violating a contract by means of a 
convention, than it can by means of a legislature ; and a consti- 
tution adopted by a state, either after its admission, or with a 
view to its admission or readmission into the Union, must be 
regarded as a law of the state, and amenable to the prohibitory 
clauses of the Constitution. 

Then, looking at the Constitution of 1868. Does the clause 
relied on impair the obligation of a contract ? The first part of 
the clause, which declares void all contracts made in aid of the 
rebellion, only expresses what would be the law, without any 
declaration on the subject. The second part, which avoids the 
instruments in whosesoever hands they may come, when applied to 
such instruments as bank notes, is more questionable. But the final 
portion, which throws the burden of proof on the plaintiff to show 
that the notes have never been used in aid of the rebellion, if only 
the defendant will swear that he has reason to believe that they 
were so used, imposes upon the plaintiff an impossibility, and is 
tantamount to destroying the contract on the simple oath of the 
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defendant, as to his belief. I cannot think that such a provision 
is constitutional. 

5. But the defendants make still another point, namely, that 
they have severally redeemed their shares of the notes of the bank, 
and have them ready to show as offsets to their liability as stock- 
holders. This part of the answer relates only to the personal 
liability of all stockholders for the debts of the bank, under the 
fifteenth section of the charter, and not to their liability for un- 
paid subscriptions to stock. But, supposing the answer was right 
in form, could the defendants set up this defence to the bill ? 
They do not show how they procured the notes. They have not 
recovered judgment on them. They may be unable to do so. The 
notes they hold may be open to the very objections they raise 
against the notes held by the complainants. They would not be 
permitted to pay up their subscriptions, if called on by the bank, 
in its old, depreciated currency. The most they can do with these 
notes, it seems to me, is to present them to the receiver for their 
pro rata share of the assets of the bank ; or, if they can recover 
judgment on them, to pursue the course which has been pursued 
by the complainants, if it is competent for them to sue other 
stockholders when they themselves are owing the bank. 

For these reasons, I think a decree must be made in favor of 
the complainants, the form of which, on reflection, I think should 
be that the defendants should severally pay to the complainants 
the amounts due by them for unpaid stock, so far as may be 
necessary to satisfy the amount of the complainants' judgments, 
interest, and costs. It was suggested that those who had paid 
the least percentage on their stock should be first called upon, 
but I think all are equally liable to pay what they have not paid 
on their subscriptions ; and, although the directors might be 
required to pursue that order, I do not think the court is bound 
to follow the directions marked out for the directors. It was also 
suggested that the decree should be based on a settlement and 
distribution of the fund in the hands of the receiver, and should 
make the defendants liable only for such balance as might be due 
to the complainants after receiving their share of that fund ; but 
this would postpone the complainants indefinitely, and it seems to 
be generally conceded that the assets in the receiver's hands are 
not sufficient to pay the other creditors. 

Decree for the complainants. 



